IN THE CIRCUIT COURT OF THE 17TH
JUDICIAL CIRCUIT IN AND FOR
BROWARD COUNTY, FLORIDA
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DEFENDANT’S OBJECTION TO PLAINTIFF’S NOTICE FOR TRIAL AND REQUEST
FOR CASE MANAGEMENT CONFERENCE PURSUANT TO R.C.P. 1.200{a)

Defendant, ALEXANDER W. ANDERSON, by and through the undersigned
counsel, hereby objects to the Plaintiff's Notice for Trial, requests that a trial date not be
set at this time and further requests that the Court schedule a Case Management
Conference and as grounds therefore states:

1. Steinger, Iscoe & Greene, P.A_, the law firm representing the Plaintiff, filed
a Notice for Trial indicating that the instant action is ready for Jury Trial. The case is
not ready for trial. In fact, due to the extraordinary circumstances surrounding this case
together with the difficulties encountered in attempting to obtain discavery from non-
party witnesses, including some of the Plaintiff's medical providers, the case is not
nearly ready for trial and the Defendant needs the assistance of the Court in
coordinating the progress of this action.

CIRCUMSTANCES AND NATURE OF THE CASE

2. This is a personal injury action arising out of automobile accident.
Negligence is not in issue. The case is being defended on the issues of causation,

permanency, and damages, especially the amount of the medical bills submitted by

some of the Piaintiff s medical providers.
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3. On November 28, 2005 the Plaintiff and the Defendant were involved in a
car accident. The Plaintiff drove his car home from the scene of the accident.
Thereafter, on the same day, his wife drove him to the North Broward Medical Center.
The Plaintiff did not receive any other medical attention related to the car accident for
two months.

4. On February 27, 2006 the Plaintiff was seen by Charles Matuszak, M.D. of
Jeffrey L. Kugler, M.D., P.A. Later that same day he was seen by a chiropractor.

5 Less than two weeks later the plaintiff was being represented by Steinger
& Iscoe, P.A,

6. The Piaintiff's total medical bills are $66,646.50. Of that amount, however,
$54,409.20 was billed on one day by two medical providers, Jeffrey L. Kugler, M.D. and
Jane Bistline, M.D., and a non-medical provider company known as DiscoCare, Inc.
These charges were related to a three (3) level lumbar discogram purportedly done by
Dr. Bistline and a three (3) level percutaneous discectomy purportedly done
immediately afterward by Dr. Kugler. There is a charge in the amount of $7,454.00 by
Discocare for a SpineWand purportedly used in the procedure. The SpineWand is
manufactured by the Arthrocare Corp. When a percutaneous discectomy is performed
using the Arthrocare SpineWand, the procedure is knowp as a Plasma Disc
Decompression (PDD) or a Nucleoplasty. Discocare, Inc. was the exclusive distributor
of the Arthrocare Spinewand and has since been purchased by Arthrocare for the sum
of $25,000.000.00.

The “DiscaCare Model”
7. Attached hereto as Exhibit "A” is a job advertisement posted September

23, 2007 on the website of the Arthrocare Corporation for the position of a Regional
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Business Development Manager in Miami, Florida. Attached hereto as Exhibit “B" is a
job advertisement posted by the Arthrocare Corporation for the position of a Regional
Business Development Manager in Houston, Tx. With the exception of the location of
the job, the advertisements are virtually the same.

8. These Arthrocare ads seeking Regional Business Development Managers
make it clear that it would be a “plus” for the candidate to be an attorney or law school
graduate and that they need to either be familiar with “personal injpry law” or have
experience in developing physician referral networks,

9. According to the ads, the “Essential Duties and Responsibitities..." of the
position include “Selling and implementing Plasma Disc Decompression (PDD) and
the DiscoCare Model within an assigned territory, which includes establishing
networks of surgeons, pain physicians, facilities and MRI Centers that meet tha
criteria for treating PDD patients.” [Emphasis supplied]. Further, according to the ads,
"Essential tasks include:

ensuring that clients from targeted law firms suffering from
back, leg or neck pain as a result an injury ... are referred into this
network

° ensuring that clients are seen by surgeons in a timely manner and
the treatment algorithm followed

°  ensuring that appropriate candidates (as determined by the
surgeon) are scheduled for and receive a PDD procedure and
that all appropriate paperwork is turned in

> ensuring all documentation needed to settle/close cases is turned

in to the law firms in a timely manner”. [Emphasis supplied].
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10.  The ads also state that “Call points include:
¢ Physicians office — Educate the surgeon and staff on PDD benefits,
procedure technique, how to identify patential PDD candidates,
correct documentation for the approval for the PDD procedure with
maximum reimbursement, billing, patient flow and referral patterns
° Facility Staff ~ Educate the staff on PDD benefits, procedure,
procedure protocol, technique, correct documentation pre/post
procedure, billing, patient flow and referral patterns
° Attorneys office ~ Educate the attorneys and staff on PDD
benefits, procedure, technique, how to identify potential PDD
candidates, correct documentation for the approval far the PDD
procedure with maximum case settiement, billing, patient flow
and referral patterns”. [Emphasis supplied].

11.  The people filling these Regional Business Development Manager
positions were also fo be responsible for providing a “weekly surgeon pipeline report”
and meeting or exceeding a "sales quota". [Emphasis supplied].

12. It would appear that the purpose of these Regional Business Development
Manager positions for Arthrocare is to develop business (the sale of SpineWands used
in the PDD procedure) through the implementation of something called the "Discocare
Model." According to the advertisements, this Discocars Model appears to involve a
establishing and managing a network of physicians, facilities and targeted law firms and
educating them on maximizing patient flow and referral patterns, billings and case
settlements. This model appears to be based on personal injury claims and suits as

opposed to managed care or self-pay claims because it involves developing business
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with targeted law firms and Arthrocare was seeking attorneys or law schoo! graduates
familiar with State personal injury law. In order to meet a sales quota these Regional
Business Development Managers were to be tasked with ensuning that injured clients of
targeted law firms are referred into the network and once in the network, ensuring that
these people follow a treatment algorithm.

13.  The Defendant will require discovery to determine whether the DiscoCare
Model is being implemented in this case. At least according to the advertisements, it
would appeér that the DiscoCare Model entails a network of doctors and lawyers along
with a medical device manufacturer setting out to maximize medical bills and therefore
case seltlement amounts in an unnatural or artificial manner. Such a Model would be
contrary o any notion of legal causation. Negligence is the “legal cause” of loss, injury
or damage even though it operates in combination with some other cause occurring
after the negligence occurs if the other cause was itself reasonably foreseeable or
the loss, injury or damage was a reasonably foreseeable conseguence of the
negligence. Florida Standard Jury Instructions in Civil Cases, 5.1 [c].

14,  Based upon the language of the published advertisements together with
the particular facts of this case pertaining to medical treatment and billing and what is
known about some of the relationships involving non-parties to this action, there is a
basis for conducting discovery pertaining to the "DiscoCare Model” and whether or not it
is being applied to this case. Due to the extraordinary nature of the discovery that will
be needed together with the problems that have been encountered with attempting to
even complete the initial discovery with non-parties, the case should not be scheduled
for tnal.

FACTS PERTAINING TO MEDICAL BILLS AND TREATMENT
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15.  On the day of the accident the plaintiff was seen at the North Broward
Hospital. The total charges at the hospital, including X-Rays and a CT scan, were
$3,271.30. The plaintiff received no more medical attention and incurred no more
medical bills until two months later when he saw Dr. Matuszak of Dr. Kugler's office.
Upon the advice of Dr. Kuglers office, the Plaintiff was referred to and received
chiropractic treatment totaling $3,190.00 and MRI's totaling $2,450.00. As previously
stated, the Plaintiff's total medical bills are $66,646.50. Of that amount, $63,375.20 was
billed after the Plaintiff first appeared at Dr. Kugler's office and, as previously stated,
$54,409.20 of that amount was related to a procedure or procedures done on one day.

16.  According to the medical records and bills of Drs. Kugler and Bistline on
February 15, 2007 the Plaintiff purportedly underwent a lumbar discogram at three (3)
levels performed by Dr. Bistline. The discogram is a diagnostic test and, according to
the records of Drs. Bistline and Kugler, they were positive at all three levels and based
on those findings the disc decompression procedure (PDD) was immediately performed
at those same three levels.

17.  These procedures were not performed at a hospital or ambulatory surgical
center, but rather the Broward County office of Jeffrey L. Kugler, M.D., P.A_ located at
1600 S. Federal Highway, Tenth Floor, Pompano Beach, Florida 33062. According to
the Plaintiff's deposition testimony, Dr. Kugler told him the procedure would take fiftaen
(15) to twenty (20) minutes. According to the anesthesia record, that appears to have
been about correct. This was a minimally invasive out-patient procedure lasting

approximately twenty minutes, the charges for which are itemized as follows:

Jeffrey Kugler, P.A. $34,800.00

Dr. Jane Bistline $12,155.20

DiscoCare, Inc. $ 745400

Total: $54.409.20
6
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18.  According to the records of Drs. Kugler and Bistline, the PDD was
performed at three lumbar levels because the discograms were positive at those three
levels. However, according to the sworn deposition testimony of the Plaintiff no
discogram was performed. It is important to note that the Plaintiff is a medical doctor.
He is not licensed in the United States, but received his degree in India in 1980, worked
with the Ministry of Health in Canada for two years and then practiced in Trinidad &
Tobago until 1989 when he came to the United States. According to his testimony the
Plaintiff knew what a percutaneous discectomy was before he even got in the accident
that is the subject of this case. The Plaintiff provided the following sworn testimony:

Q. Did Dr. Matuszak, Bistline or Kugler or anyone else In that office talk to
you about whether you needed any other diagnostic tests on your low back before
having the procedure? | know you had the MRI. Did they tell you whether you needed
any other diagnostic tests before having the percutaneous discectomy?

A No.

Q. Did you have any other diagnostic tests before the percutaneous
discectomy?

A No.

Did Dr. Kugler or Dr. Bistline ever talk to you about a discoéram?
No.

Do you know what a discogram is?

Did they tell you whether you whether you were going to need one?

Q

A

Q

A Yes.
Q

A No.
Q

Did you have one?
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A _No?

Q. Nobody ever talked to you about the results of a discogram because you
didn’t have one?

A. No.

Q. You know what a discogram is? If somebody mentioned it, vou would

have known what it was?

A Yes.

Q. You know it's an invasive test, not a simple procedure?

A Yes.

Q. If someone was going to do one of those to you, you'd want to know about

it?

Of course, yes.

Have you ever withessed a discogram?

No.

You know what they are?

Yes.

You know they are done under monitored anesthesia?
Yes.

You know it's invasive?

> o » 0 > p > 0 B

Yes.

19.  The medical bills and records, including a consent, clearly indicate that the
discograms were performed and the Plaintiff, a medical doctor, cleatly testified that they
were not. It may be an issue of fact as to whether the discograms were performed, but

it is clear from the plaintiffs testimony that Dr. Kugler did not need to have the
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discograms performed in order to know he wanted ta do the percutaneous discectomy.
It is clear from the phaintiff's deposition testimony that he went to the doctors office on
February 15, 2007 knowing he was going to have the percutaneous discectomy. It is
also clear from the Plaintiff's testimony that even if the discograms were actually
performed, they were totally superfluous and the PDD was a foregone conclusion. The
Plaintiff testified that Dr. Kugler told him there were no risks invelved in the procedure.
The Plaintiff also provided the following testimony:

Q. Did you go ask them any more questions about the percutaneous
discectomy befere you had it?

A | had visited with Dr. Kugler before actually going for the discectomy. |
can't remember, about two or three visits, and | asked a couple of guestions. He was
nice and explained everything and encouraged me, you are the best candidate, you
have no other underlying causes, no disc degeneration, you are the best candidate.

20. The Defendant needs to conduct discovery to, among other things,
determine whether the discograms, assuming they were performed, were intentionally
performed merely to “maximize” the bills under some sort of business model in general,
or the "Discocare Model" in particular.

21.  The Defendant is well aware of the Stuant v. Hertz case and is not seeking
discovery to determine whether the performance of the discograms and PDD's were an
error in judgment (Malpractice) leading to further injury to the Plaintiff. Rather, the
Defendant is éeeking discovery to determine whether or not the discegrams and PDD's
were performed as a part of intentional business model designed to “maximize” the

billings and the settlement.
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22, According to the Plaintiff's testimony, he hasn't paid his doctors anything
and has not been asked for any money. Presumably the doctors have “Letters of
Protection” and expect to be paid out of the proceeds of any recovery in this case.

23, Another issue regarding billing is that DiscoCare billed $7 454.00 for the
SpineWand used in the PDD procedure. Previously the Spinewands were sold by
Arthrocare directly to the facilities or doctors and a cost of approximately $900.00 to
$1,300.00 was rolled into the charges of the facility. Now Discocare, which is not a
device manufacturer or medical provider, issues a separate bill, as it did in this case, for
the Spinewand which is 500% to 600% higher than it was before Discocare entered the
scene. The Defendant needs to conduct discovery to determine if this new charge for
the SpineWand is part of a business model designed to maximize the bills and case
settlement. The Defendant needs discovery to determine the particulars of the new
billing for the SpineWand. The Defendant needs discovery to determine the exact
nature and particulars of the “Discocare Model” beyond its description by Arthrocare.
The Defendant also needs discovery to determine whether DiscoCare has a financial
interest in the outcome of this case.

24.  Dr. Kugler billed a total of $34,800.00 for his twenty minute minimally
invasive outpatient procedure. He billed $19,800.00 for the first lumbar level and
$7,500.00 each for the next two. He billed the procedure on the first level under CPT
code 63056 and the other two under CPT 63057.

25. It is known that before DiscoCare appeared, the Arthrocare website
indicated that the proper CPT code for the PDD was a 62287. Dr. Kugler himself used

to bill CPT 62287 for the PDD.

o

11 obed 99£b0GTYSH dS61F0 8002 ‘L0 ¥dY



26. CPT code 62287, according to Physician’s Current Procedural
Terminology published by the American Medical Association included one or more
levels. CPT 63056 is not inclusive of one or moare fevels and each leve) can be billed
separately. Moreover, a CPT 63056 is an open procedure in which an incision is made
with a scalpel and which could logically command a higher charge than a 62287, The
Defendant needs discovery to determine Dr. Kugler's rationale for billing the PDD's as
he did and whether or not the billing codes he used were correct or part of an artificial
business model designed to maximize billings and case seftlements. The Defendant
also seeks to determine whether Dr. Kugler has been paid yet or whether he is secured
by a Letter of Protection and has an interest in the outcome of this case.

27.  The questions regarding whether the PDD’'s were correctly coded and
billed by Dr. Kugler are even more crucial in light of the testimony of the Plaintiff. In
reference to Dr. Kugler and the discectomy (PDD) the Plaintiff testified

Q. He totd you it was out-patient?

A Yes.

Q. And it wasn't going to be an open procedure; they weren't using a scalpel
or anything like that?

A Yes,

The Plaintiff went on to testify about what he observed after the procedure:

Q.  After you had the procedure, you went home. Did you ever look or detect
what kind of mark or wound or entry had been made for the percutaneous discectomy?

A On my back?

Q.  Was there a bandage?

A Yes.

¢1 obed 99€K06HES6 dSSIED 8002710 HaY



Q. Was there any indication that a scalpe! had been used? Were you cut?
A. No, but | have seen the small holes, punch holes, like it's already healed
up, like a scab.
Q. Were you able to see and feel --
When | took it off, plaster, ! called up the office up to five days.
The what off?
The plaster?
The bandage?
Yes.
Then you could tell there were the needle marks?
Yes.

How many were there?

> O > o0 F p r p PF

I think, if | remember — | don't know. | think, two or three other places
maybe. They don't heal up better, but three points.

Q. Were there any other marks on you other than the needle marks, any
mapping marks or anything like that?

A No, | could not see the back, but my wife explained the three little marks.

28.  Contrary the Plaintiff's testimony, Dr. Kugler's operative report states that
"A skin incision was made with and 11 blade scalpel”.

THE NON-PARTY WIITNESSES AND THEIR RELATIONSHIPS

29.  Arthrocare Corp. manufactures the device (SpineWand) used in the

discectomy (PDD} performed on the Plaintiff by Dr. Kugter.
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30.  According to the Arthrocare job advertisements attached hereto, there is
something called a “Discocare Model® which entails maximizing bills and case
settiements.

31.  DiscoCare issued a bill for the SpineWand used in the Plaintiff's PDD.

32. DiscoCare was formed in late 2005. It appears to have been owned by
Jonathan Cutler, D.P.M.

33. Jonathan Cutler, D.P.M. is believed to be a friend of Dr. Kugler. Dr.
Kugler and Dr. Cutler are also founding partners of the Paim Beach Lakes Surgical
Center in Palm Beach County at which Dr. Kugler performs many PDD procedures
using the Arthrocare Spinewands billed by Discocare.

34. Discocare, until recently, operated out of the Palm Beach Lakes Surgical
Center and had on-site employees there.

35. The Plaintiff is represented by Steinger & iscoe. That representation
appears to have begun less than two weeks after the Plaintiff first appeared at Dr.
Kugler's office.

36. Marc Nathanson works at Dr. Kugler's office. Marc Nathanson's sister is
Janet Nathanson, who is the wife of Michael Steinger, Esq. of Steinger & Iscoe.

37.  Gary Iscoe, Esq. is partner of Michael Steinger at Steinger & Iscoe. Gary
Iscoe is believed to be the brother of Maithew Iscoe. Matthew Iscoe was, al least at
one paint, a Regional Manager of DiscoCare.

38.  Although not parties to this action, Dr. Kugler, Dr. Bistline, Palm Beach
Lakes Surgical Center, and DiscoCare are all represented by counsel. In fact, they are
all represented by the same attorney, Steven Raobbins, Esg. Attorney Robbins has

required the undersigned law firm to schedule all depositions of his clients through him.
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39.  Mark lzydore is a person known to frequently appear at Dr. Kugler's office
and the Palm Beach Lakes Surgical Center.

40.  The undersigned counsel had Mark lzydore served with a Subpoena for
Deposition in this case and Attorney Robbins filed an appearance and Motion for
Protective Order on behalf of Mr. Izydore and now represents him too,

DISCOVERY DIFFICULTIES ENCOUNTERED

WITH THE NON-PARTY WITNESSES

41.  Defendant is seeking to depose the Plaintiff's treating physicians in this
matter as well as other individuals whose testimony are integral to the defense of this
action.

42.  As previously stated attarney Steven Robbins represents a majority of the
Plaintiff's treating physicians, facilities, and medical suppliers including Jeffrey Kugler,
M.D., Jane Bistline, M.D., Palm Beach Lakes Surgical Center, and DiscoCare, inc.

43. The undersigned counsel's office first contacted Attorney Robbins via e-
mail, his preferred method of communication according to his November 14, 2007
correspondence, and by telephone on December 13, 2007, in an effort to coordinate the
depasition of Jane Bistline, M.D.

44.  Undersigned counsel additionally sent correspondence via facsimile and
U.S. Mail on December 14, 2007 requesting dates of availabiiity for Dr. Bistline’s
deposition.

45 On December 17, 2007 undersigned counsel's office sent a follow up e-

mail to Attorney Robbins regarding his client's availability for said deposition and

M
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Attorney Robbins responded, advising that his office would be closed until January 14,
2008 but that he would coordinate a date for Dr. Bistline's deposition thereafter.

48. As such, on December 18, 2007 undersigned's office complied with
Attorney Robbins' request and provided four avaitable dates for Dr. Bistline's deposition,
including 1/14/08, 1/16/08, 1/23/08, and 1/25/08, all of which were cleared with
opposing counsel's office.

47.  On December 18, 2007, Attorney Robbins advised that he would check
his client's availability for 1/23/08 and 1/25/08 as he was not available on the other two
dates provided.

48.  Thereafter, undersigned counsel received no response from Attorney
Robbins regarding his client's availability for said deposition.

49.  On January 14, 2008, just over a month after first attempting te coordinate
and schedule Dr. Bistline’s deposition, undersigned's office once again e-mailed
Attorney Robbins and requested a deposition date in late January or early February and
advised that this deposition would need to be scheduled by the end of the week.

50. Attorney Robbins responded that Dr. Bistline was available for deposition
on February 19, 2008 and February 26, 2008.

51.  Upon finally receiving dates of availability and confirming that opposing
counsel was available on these dates, the undersigned’s office advised that the
proposed dates were acceptable. Additionally, as a courtesy, undersigned counsel
inquired as to where Dr. Bistline would prefer her deposition to be taken as well as
whether or not Attorney Robbins would be accepting service of process on her behalf.

52. When a response from Attorney Robbins was not received regarding the

location of the depeosition and service of process, the undersigned's office advised
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Attorney Robbins, on January 21, 2008, that if a response was not received by the next
business day, Dr. Bistline's deposition would be set for the mutually coordinated date of
February 19, 1008.

53. Attorney Robbins then responded that the previously coordinated
deposition date of February 19, 2008 date was no longer available but that March 4,
2008 was available for Dr. Bistline's deposition.

54. Despite the February 19, 2008 deposition of Dr. Bistline taking over a
month to schedule and numercus e-mails and telephone calls between the parties to
coordinate, on January 22, 2008 Defendant’s undersigned counsel accepted the March
4, 2008 date for this deposition in an effort to proceed with the discovery of this case.

55. On January 24, 2008 Defendant's undersigned counsel issued a
Subpoena for Deposition Duces Tecum and Notice of Taking Video Deposition Duces
Tecum to Dr. Jane Bistline to take place on March 4, 2008 at 1:30 p.m. and a copy was
sent to her perscnal counsel, Attorney Robbins.

56. On March 3, 2008, the day before Dr. Bistline's scheduled deposition,
undersigned's office was advised by Dr. Bistline's office of a $700.00 per hour expert
witness fee which would be required to be prepaid prior to her sitting for a deposition.

57.  This was the first mention of the expert witness fee as Attorney Robbins
never menticned his client's expert fee during the process of coordinating this
deposition.

58. Later that day an invoice for Dr Bistline's testimony was received via
facsimile which indicated the hourly rate would be $800.00, $100.00 more per hour than

was guoted over the phone hours beforehand.
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59. Undersigned counsel cancelled the deposition and filed a Motion to
Determine Reasonable Expert Fee and Conditions of Deposition which is pending.

60. Dr. Bistline's deposition is not the only non-party deposition with which
undersigned counsel has had difficulty in scheduling.

61. Defendant is also seeking to take the deposition of Dominique Lovering,
the office manager and/or the person with the most knowledge of billing for Jane
Bistline, M.D.

62. On January 18, 2008, undersigned's office e-mailed Attorney Robbins
inquiring as to whether or not he represents Dominique Lovering and if so to please
advise as to her availability for deposition.

63. In an e-mail dated January 21, 2008, Attorney Robbins advised that he
does represent Ms. Lovering but that he would not coordinate a date for her deposition
and/or agree to her being deposed.

64. Given that Attorney Robbins would not coordinate a date for Ms.
Lovering's deposition, same was unilaterally scheduled for February 19, 2008. A date
was then cleared with Plaintiff's counsel and a courtesy copy of the S8ubpoena and
Notice of Taking Deposition of Ms. Lovering was forwarded to Attorney Robbins on
February 4, 2008.

65 Due to a scheduling conflict Ms. Lovering’s deposition for February 19,
2008 was cancelled and on February 14, 2008 undersigned counsel advised Attorney
Robbins of the need to cancel same and sent a second request for a mutually
convenient date for her depasition.

66. On February 25 2008, Attorney Robbins again advised that he would not

produce Ms. Lovering for deposition.
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67.  In addition to Dr. Bistline and Ms. Lovering, Defendant is also seeking to
depose Jackie Walker. Ms. Walker was believed to have some employment
relationship with one or more of the entities represented by Attorney Robbins.

68.  On January 24, 2008 undersigned counsel e-mailed Attorney Robbins and
asked if he represented Ms. Walker and if he would provide dates of availability for her
deposition.

689. Attorney Robbins replied that he did represent Jackie Walker and would
check her availability for deposition.

70.  On January 30, 2008, undersigned counse! advised that if a response was
not received Ms. Walker's deposition would be scheduled on the previously coordinated
date of February 19, 2008 (the same day as Ms. Lovering's deposition).

71.  Attorney Robbins advised that same was acceptable and a Subpoena for
Deposition Duces Tecum and Notice of Taking Deposition Duces Tecum were issued to
Jackie Walker and a courtesy copy sent to Attorney Robbins on February 4, 2008.

72. Due to the same scheduling conflict that arose regarding Ms. Lovering's
deposition, Ms. Walker's deposition had to be cancelled as well. On February 14, 2008
Defendant's undersigned counse] advised Attorney Robbins of the cancellation and
requested a new date for the deposition of Ms. Walker.

73.  On February 15, 2008, Attorney Robbins advised that he would check her
availability and advise of same.

74. Ten days later, Attorney Robbins had yet to provide any dates of
gvailability for Ms. Walker's deposition. The undersigned's office advised Attorney
Robbins that the deposition needed to be scheduled and if dates were not provided by

February 27, 2008 same would be unilaterally set.
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75. On February 25, 2008 Attorney Robbins requested a general idea of the
timeframe Defendant was inquiring to take Ms. Walker's deposition,

76.  On February 27, 2008, Attorney Robbins was advised that Defendant
needed three dates in April for this deposition, and given the difficulty and duration of
time spent trying to schedule same, these dates would need to be provided by noon.

77.  Attorney Robbins responded that he would check with his client regarding
availability for April and whenever he received that information he would forward same.

78.  As of this date no dates of availability have been provided by Attorney
Robbins for Ms. Walker's deposition, so the Defendant has scheduled same unilaterally.

79.  With regard to the scheduling and coordinating of depositions, Defendant
has also attempted to set the depositions of Michael Denker and Jackie Marsh
regarding their connection to DisceCare, Inc.

80. On January 25, 2008 undersigned counse! requested dates for the
depaositions of Mr. Denker and Ms. Marsh from Attorney Robbins.

81.  On February 1, 2008, a follow up e-mail was sent to Attorney Robbins
requesting dates for these depositions.

82.  On February 4, 2008 Attorney Robbins advised that he was attempting to
determine deposition dates for the DiscoCare representatives.

83. On February 13, 2008, undersigned counsel sent an e-mail to Attarney
Robbins advising that deposition dates for Mr. Denker and Ms. Marsh had not yet been
received and that if he failed to contact undersigned counsel by the end of the week the
depositions would be unilaterally scheduled.

84.  On February 25, 2008, undersigned counsel once again e-mailed Attorney

Robbins to seek dates of availability for Michael Denker and Jackie Marsh, as tt had
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been over one month since these dates had originally been requested. Attorney
Robbins was also advised that he would have until February 27, 2008 to provide these
dates or same would be unilaterally scheduled.

85.  On February 25, 2008, Attorney Robbins advised that he did not represent
Jackie Marsh, as she was not employed by DiscoCare, Inc. and that he would need a
better idea of when we sought to depose Mr. Denker.

86. Undersigned's office last contacted Attorney Robbins on February 27,
2008 and advised him that Defendant would need three dates in April for Mr. Denker's
deposition and considering the multiple opportunities afforded to Attorney Robbins to
provide these dates, they would need to be received by noon.

87. As of the date of this Motion no dates of availability have been provided
for Mr. Denker's deposition and so he has been scheduled for deposition unilaterally.

88. Defendant has aiso requested to take the deposition of Dr. Kugler's
person with the most knowledge of contracts between health insurers, health
maintenance organizations, and Medicare regarding contracts and contractual rates and
undersigned's office was advised by Attorney Robbins that such discovery would not
permitted as it would be “outside the scope of permissible discovery”.

89. In addition to the difficulties the Defendant has had in scheduling the
depositions of the non-parties represented by attorney Robbins, the undersigned's
attempt to serve Mark lzydore with a subpoena for deposition was difficult,

90. On or about February 4, 2008 undersigned counsel issued a Subpoena
and Notice of Taking Deposition to Mark lzydore for a deposition to take place on March

10, 2008 al 10:30 a.m.
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91.  On February 5, 2008, Certified Process Server, Colin Phipps, attempted to
serve lhe Subpoena for Deposition on Mr. Izydore. Please see the Affidavit of Colin
Phipps attached hereto as Exhibit “C".

92. On February 5, 2008, Licensed Private Detective, Fred Fields, was
conducting surveillance on Mr. Izydore and has personal knowledge of the events that
transpired during Mr. Phipps attempts to serve Mr. lzydore with the Subpoena for
Deposition. Please see the Affidavit of Fred Fields attached hereto as Exhibit “D".

93. Based upon the affidavits of Mr. Phipps and Mr. Fields it is clear that Mr.
Izydore and others went to extraordinary fengths on February 5, 2008 to prevent service
of the subpoena.

94.  The next day, on February 6, 2008 the Subpoena for Deposition was
finally served via substitute service on a co-resident at Mr. l1zydore’s home address.

95.  On March 10, 2008, the morning of Mr, lzydore's scheduled deposition
and aver one month from the date Mr, lzydore was served with the Subpoena, the
undersigned's office received cormrespondence from Aftorney Robbins via facsimile
regarding the deposition. This correspondelice was accompanied by a copy of a Notice
of Appearance for Non-Party, Mark lzydore, Non-Party's Objection and Motion for
Protective Order, and Affidavit of Mark izydore.

96. Aftorney Robbins letter faxed to the undersigned on the morning of the
deposition stated, in pertinent part:

‘Enclosed please find this firm's Notice of Appearance in the above-
referenced action. In the event that you have not yet received our previously served

Objections, MFPO and supporting Affidavit, | enclose a copy of each as well.”

21

zZ ehed 99ERAGTESE dLG-F0 800Z'LO YdY



“As a result of the foregoing, there will be no deposition of the non-party
witness, Mr. Izydore, today "

97.  The Certificate of Service on the Objection and Motion for Protective
Order refiects service on the undersigned by mail on Friday, March 7, 2008. -lt is not
known how attorney Robbins believed that the undersigned may have actually received
the pleading in his Broward County office by 8:03 AM on Monday, March 10, 2008 when
he faxed the letter. It is alsc not known why attorney Robbins did not call or fax the
undersigned's office on Friday, March 7, 2008 when tha pleading was prepared and
signed by him. To the best of the undersigned counsel's knowledge, no attempt was
made to schedule a hearing on the Plaintiff's objections and Motion for Protective Order
prior to the time and date of the scheduled deposition. What is known is that mare than
one month after Mr. lzydore was served, on the morning the deposition was to take
place, the undersigned was notified of the Objections and Motion and that Mr. Izydore
would not be appearing for the deposition.

98. The deposition of Mark |zydore did not take place on March 10, 2008 as
scheduled and the Motion for Protective Order remains pending.

99.  The Motion and Mr. |zydore's Affidavit basically claim that he doesn't have
any knowledge at all about this matter and that the undersigned'’s attempt to depose
him is in bad faith, solely to harass him and invade his privacy and interrogate him
about his personal life, etc. Mr. lzydore's Affidavit, although shrewdly worded, falls far
short of exhausting all of the possibilities of discoverable information he could provide.
The issue of Mr. lzydore's deposition and his Motion for Protective Order will be dealt
with separately, but counsel will be more than happy to conduct the deposition with a

Special Master present.
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100. It is interesting that despite Mr. izydore's alleged lack of invoivement or
knowledge pertinent to this matter, when service of a Subpoena on him was attempted
he apparently fled to Dr. Kugler's office and several people from Dr. Kugler's office
assisted him in evading service at Dr. Kugler’s office that day. In fact, according to the
Affidavit of Fred Fields, who was conducting surveillance on Mr. lzydore that day, it was
William Tracy of Dr. Kugler's office who actually drove Mr. lzydore’s car away from Dr,
Kugler's office that day. Co]ncidentally, it was the same William Tracy who notarized

Mr. Izydore's Affidavil.

SUMMARY OF OBJECTION TO PLAINTIFF'S NOTICE FOR TRIAL AND
REQUEST FOR CASE MANAGEMENT CONFERENCE

101. Although the pleadings are at issue in this case, the case is not ready for
trial due to the above-described difficulties encountered in attempting the initial non-
party discovery. Additionally, the issues as described herein make this different than a
routine personal injury case. Due to the advertisements describing the “DiscoCare
Model", the facts of this case known thus far and the above-described relationships
among non-parties, the Defendant needs to conduct non-routine discovery fo
determine:

a. whether the DiscoCare Model was “implemented” in this case;

b. the particulars of the Discocare Model beyond what was descrited in the
Arthrocare advertisements,;

C. whether the Plaintiff's medical expenses were legally caused by the
accident or whether there was some superceding intervening cause, in other words,
whether there was any artificial attempt by non-parties having a financial interest in the

outcome of this case to maximize the medical bills and settlement value.
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102. Additionally, pursuant to R.C.P. 1.200{a) the Defendant requests that the
Court convene a Case Management Conference in order to:
a. coordinate the progress of the action due to the complex litigation
factors that are present, and

b. limit, schedule, order or expedite discovery.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been
furnished by facsimile & U.S. Mail this 2nd day of April, 2008 to: Seth Pachtor, Esquire,
Steinger & Iscoe, P.A., 1645 Palm Beach Lakes Bivd., 9th Floor, West Palm Beach, FL
33401 (561) 616-5573 and Steven Robbins, Esquire, 6334 Foster Street, Jupiter,
Florida 33458 (561) 745-7817

ROIG, KASPEROVICH, TUTAN & WOODS, P A.
1255 South Military Trail, Suite 100

Deerfield Beach, FL 33442
(954) 462-0330/ (954) 462-7798 Fax

TEVEN R. WOODS, ESQ.
Florida Bar No. 628484

BY:

tmp
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Regional Business Development Manager: ArthroCare
Corporation

Job ID SALEQ7047
Company Name ArthroCare Cosporation
Job Category Sales: Legal

Location Mmml'. FL @ rthroC
Position Type Full-Time, Emplovee NS Corporatinn
Salary Unspecified View ArthroCare Corporation profile and job listings

Expericoce 2-3 Years Exporience
Desired Eduacation Level Juris Doctorate
Date Yosted September 23, 2007
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Reglonal Business Devetopment Manager
Miami {Dade Co), FL
ArfraCare Corp. (Nasdag:ARTC) 13 & multi-husiness medicat device company that davelops products based an its pioneering
Cobtetien{R) lechnology. The benafits of Coblation tethnology provide an answer to tha chalienges of soft lasue management
Inany surglcal speclaity where controlied and efficient ablation i3 of value. Current applications include: Arthroseopic sursery,
Spine surgery, Dermatologic surgety, Ear, noss & throat surgery (ENT), and General surgery.

Ow greates! achievements coma from our greatest assets; AnthroCare's smployees. Wa are contintiously Serking new talent
to join ArthvoCare’s winning ranks. Paople who thrive at AthroCare are passionats about imgroving surgical procedures and
patient oulcomes, have @ competitive eplrit and winning atlitude, and placa a high value on teamwork and trust ‘We offer a
campetllive benefits package and axcelient apponunity for carzer development.

Wae currently have an apporiunity for & Regional Business Developmant Managero join us! Achisve salas in & given
geographical area by working with specfic surgical practices. Uphold company policies, procedures, and image.Call on
atcounts directly to achieve rales goals Attend Course: and shows as necessary.

Essential Duties and Responsibliities inchsde but are not limited to: (Other duties may be assigned)

» 3elling and Implementing Plasma Disc Decompression (PDD) and the DlscoCare Model within an assignad territory,
which inciudes agtablizhing networkes of surgeons, painghysidans, facfities and MR! centerz that meet the criteria for
treating PDD patients Essential tasks inciude:

o ensuringthat clientsfrom targetodlawfirmssulferingfrom back, legor necipaings a resultof an injuryfrom
targetadlawfltmssrme referred!ntathls natwork
o Ensuringthat clientaare seen by surgeons in atimely manner and the treatment algerithm followed
» Ensuringthat appropriate candidates (as determined by the surgeon) are scheduled for and receive e POD
protedure and that all appropriate paperwork Is turned in
© Ensuringall documentation needed to setfieiclose cases is tumed in to the tawfirmsin a tmely manner
s Call paints nclude,
oPhysicians office — Educate the surgeon snd staff on PDT benefits, procadure, technique, how to identify
potential PDD candidates, coreet documentation for approval for the PDD procediure with moximum
reimbirscment, billing, patient fow and reformat patterns),
oFacility Staff — Educata the staff on PDD benefits, pracedure, procedure protocol, technique, correct
documentation pré/post procedure, bifing, palient flow and refermal patiems).
oAltomey's office — Educats the attorneys and staff on PDD benefits, procedure, technigue, how to identify
potential PDD candidates, cormed! documentation for anproval for the PDD proceding with maximum casa
setllement, Bifing, patient fiow and refermi pattemz). .

» Esfablishing the relationship betwesn 2 Paralegal of Gaze Manger and the Physlcians nurse, offica mangar or PA.

« Booking Cases — Step-by-step directions for Case Authotization Fonms to be submitted.

+ Reporting - A vaeckly surgeon pipeline reporl.

» Mest or excead the 5afes quota that has been assignad,

« Ensure that company property-saraples and equipment, including lot control numbers, overall condition and safety, Is

accounted for and propery maintained.
s Eslablish and maintain solid buginess relationships with all key customers, such as surdeons and hospitalsurgery
centar persannel, within the defined geographic area,
Qualifications;
sMinimum of three yaars suceessful outside sales expanence
=BA or BS dagres {or equivalent work expeiiencea)
sAttamays {(or lwschool gradoates) is a big pluslt
“Need to aither be famfliar with personal Injurylawin respective slate or having experience daveloping physician refarmsi
networks
sExcellent communieation skills.
*Office sguipment and word procassing.
=Ability tb resolva customer problemsand ansure a win-win result.
sTechnical aptiude/ablfity to Iearn &l aspects of the company's protucts angd howthey are used in surgery,
sStrongwork sthic,
*Ahility to build positive working rele§enships.
For consideration of this and other opportunities please visit our career center at:
http:ficarecers. arthrocare.com

Equa! Cpportuntty Employar
waw AL Cpre com

Infarmeation comtited heruin i Seom vt o o soerers beifrred 10 be reliodle. gut s prewroey and compltiawss. 207 Hxt of ey implred opfalons based (hereer. ore not
Dumontued, Vhe render does not erdorse or g te this fod, orad har nn oblig o eaerest amy nwch 4o If It is shacpwenidy fonnd Io be lucomplere or incorrect A proper
wenbrciidint of 1hix e-mal mary roquire ackdirional ivfwmaigon ddior ¢ onsext puttessed oWy by Tie Inte mokcd recipiene
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llouston TX Iob Listing - Regional Business Development Manager - Houston, I'X - Flip... Page 1 of §

Advanced Search

Job Status Select
Salary Min Max

Keyword Search Tips

1. Use keywords that describe the job you're looking for. Examples include:
o Job Categuries: Marketing, sales, telecommunications
o Job Titles: 1ruck driver, cashier, CEQ
o Company names: Monster, Microsolt, Starbucks
2. Use city names, stale names, or zip codes to narrow your search W a local region
Try "OR" to find jobs that may use mare than one keyword to describe them. Yor cxample, "scrver
or waiter”. This widcns your search and gives you more results.
4. Try parcathesis 1o find spucific keyword phrases. For example, "search engine marketing".
5. Try "AND NOT" to exclude certain keywords from vour search. For example, "electrical engineex
AND NOT software enginect. This narrows your search and gives you more precise results.

Recent Searches

(W)

s Jobs

Regional Business Development Manager -
Houston, Tx
ArthroCare Corp (Houston, Texas)

Salary:

Vigw salary ranpe
Ref Code:

62781274

Minimnum Education Level:
Bachelors Degree

Miummum Career Level:

Experienced (Non-Mapager) im fi
EXH!BTT_L
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ArthroCare Corp

www.arthrocare,com

Regional usiness Development Manager Houston, TX

ArthroCare Corp. (Nasdagq:ARTC) is a multi-business medical device company that develops products
based on its pioncering Coblation(R) technology. The benefits of Coblation technology provide an
answer to the challenges of soft issue management in any surgical specialty where controlled and
ctficient ablation is of valuc. Current applications include: Arthroscopic surgery, Spine surgery,
Dermatologic surgery, Ear, nosc & throat surgery (ENT), and Genera! surgery,

Our greatest achievements come from our greatest assets: ArthroCare's employees. We are continuously
seeking new tulent to join ArthroCare's winning ranks. People who thrive at ArthroCare are passionate
about improving surgical procedurcs and patient outcomes, have a competitive spirit and wipning
attitude, and place a high value on teamwork and trust. We offer a competitive benelits packape and
excellent opportunity for career development.

We currently have an opportunity for a Regional Business Pevclopment Manager to join us! Achicve
sales in a piven geographical area by working with specific surgical practices. Uphold company
policies, procedures, and image. Call on accounts directly to achieve sales goals. Atlend courses and
shows as necessary.

Essential Dutics and Responsibilities include but arc not limited to: (Other duties may be
assigned)

Selling and Ymplemcnting Plasma Disc Decompression (PDD) and the DiscoCare Model within an
assigned lerritoty, which includes cstablishing networks of surgeons, pain physicians, facilitics and MRI
centers that meel the criteria for treating PDD patients. Essential tasks include:cnsuring that clients from
tavgeted law (irms suffering from back, leg or neck pain as a result of an injury from targeted law firms
are referred into this networkEnsuring that clients are seen by surgeons 1n a timely manner and the
treatment algorithm followedEnsuring that apprepriate candidaics (as determined by the surgeon) are
scheduled for and receive a PDD procedure and thal all appropriate paperwork is turned inEnsuring all
documentation needed to setile/close cases is tuned in to the law firms in a timely manner Call points
include:

0 Physicians office — Bducate the surgeon and staff on PDD benefits, procedure, technique, how to
identify potential PD1) candidates, correct documentation for approval for the PDD procedure with
maximum reimbursement, billing, patient tlow and referral patterns).

0 Facility Staff - Educale the staff on P benefits, procedure, procedure protocol. teehmque,
correct documentation pre/post procedure, billing, patient flow and referral patterns).
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{louston TX Job Listing - Regional Business Development Manager - Houston, TX - Flip .. Puge 3 016

0 Auorncy’s office ~ Educate the attorneys and staff on PDD bencfits, procedure, techmque, how o
tdentify potential PDD candidates, correct documentation for appraval {or the PDD procedure with
maximum case scitlement, billing, potient flow and referral patterns).

iistablishing the relationship between a Paralegal or Case Manger and the Physicians nurse, office
manger or PA.Booking Cases — Step-by-step directions for Case Authorization Forms fo be

submitted. Reporting — A weekly surgeon pipeline report.Meet or exceed the sales quota that has been
assigned.Ensure that company property-samples and equipment, including lot control numbers, overall
condition and safety, is accounted for and properly maintained.Establish and maintain solid business
relationships with all key customers, such as surgeons and hospital/surgery center personnel, within the
defined peograpluc area.

Qualifications:

§ Minimum of three years successful outside sales experience

§ BA or BS degree (or equivalent work cxperience)

§ Attorneys (or law school praduates) is a big plus!!!

§ Need 1o cither be familiar with. personal injury law in respective statc or having expencnce

developing physician referral networks

§ Excellent communication skills.

§ Office cquipment and word processing.

§ Ability to resolve customer problems and ensure a win-win result.

§ Technical aptitudc/ability to learn all aspects of the company's products and how they are used in
surgery,

§ Strong work cthic.

§ Ability 10 build positive working relationships.
J°or consideration of this and other opportunitics pleasc visit our carcer center at:

hitp://carccrs.arthrocare.com
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Houston TX Job Listing - Regjonal Business Devclopment Manager - Houston, 1X - Flip... Page 4 of 6

Equul Opportunity Employer
www. ArthroCare.com

Job Categories

e Accounung Jebs In Houston
Construction Jops In Houston
Edueation Jobs In Houston
Enpineering Jobs In Houston
Finance Jobs In IHouston
Govemment Tobs In Houston
Healtheare Jobs In Houston
Marketing Jobs n Houston
Nuyrsing Tobs In Houston
iReal Estatc Jobs In Houston
Retail Johs In Houston
Sales Jobs in Houston
Security Jobs In Houston
Teaching Jobs In Houston

s More Job Categorigs..,

Q

Create a FREE Monster account!

o Build u searchable resume and let cmaployers find you

» Sign up for a JobAgent and have jobs emuiled to you
o Got expert carect advice

Scrvices from Monster,comn

Career Resources

« Curcer Advice

o Sample Resumes & Cover Letters
e Salary Comparison Caleulator

» Entry-Jevel Jobs & Internships

s Scholarship Scarch
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o Online Degrees & Continuing Education

Monster for Employers

*

P'ost Jobs

Post jobs in minutes and get immediate results

Search Resumes

Search by Zip Code, Title, Industry and Keyword

Share this Page

URL: hitp:/www. flipdog.comijo

Sharc this page with friends on:

Delicious
Digg
[acebook
Netscape
StumbleUpon

Reddit

Get these results in RSS

Job Search Home
Jobs by Category
Tobs by Title

Jobs by Company

Most Popular Job Searches

Search Tips
Job Posting
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Create a I'ree Account
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AFFIDAVIT OF COLIN PHIPPS

STATE OF FLORIDA

COUNTY OF _djr’ﬁ,gzu&f

BEFORE ME, the undersigned authorlty, the affiant personally appeared and being

first dunlly swern, deposes and says that:

1. My name is Colin Phipps and | have personal knowledge of the maters sat
forth hersin.
2. 1 am a Certified Process Server and a licensed Private Investigator. | am an

indepenrdent contractor and | am legally authorized to execute process in the
State of Florida.

3. 1 was hired by ROIG, KASPEROVICH. TUTAN & WOODS. P.A. to sarve a
Subpuena for Deposition on Mark Izydore, 145 Victorian Lana, Jupiter, FL
33456,

4. On Fabruary 5, 2008 | set out to serve the aforementioned Subpoena for
Deposition of Mark lzydore,

5. I arrived al Mr. lzydore's home addrass of 145 Victorian Lane, Jupiter, Florida
33458, which is located in a gated community called North Fork, at
approximately 6:45 a.m.

8. | observed Mr. Izydore's 2007 Black BMW 7431 bearing the license plale
number P0B-IDQ parked in tha driveway and | set up surveillance
appro.«mately 100 yards away from the subject residence.

7. At approximately 7:30 a.m. | observed a person exiting the house and |
appraached that individual. 1 identified mysaslf, explained why | was there, and
inquired as to Mark Izydore's whereabouts,

8. The individual, later to be identified as co-resident Tracy McTeer, gaid that Mr.,
izydore was not home and that he might be “back tonight, sofmetime”.

g. Due to Mr. 1zydore’s vehicie being parked in the driveway, | was unconvincad
that ha was not at the subject residence. | retumed to my vehicle, drove away
from tae residence to rmake it appear as if | was leaving, and parked 2:short
distanze away in a neighboring cul de sac. | was no longer able to view the
driveway of the residance but | could observe vehicles coming to or leaving

from H:xe residence. , EXH'B]T i : i’/
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10. At approximately 8:45 a.m. | received & telephone call from Fred Fislds, P.1.,
who was conducting surveillance cutside the gate at the front of Mr. 1zydore's
nefghnorhood. Invesligator Fields advised thal he had just observed Mr.
Izydare's black BMW 745] exit the neighborhood.

11. At that time | abandoned my survellance of the rasidence and awaited further
instrustion,

12.  Apprcximately 1 % - 2 hours later | was advised by Investigator Fields that Mr.
lzydore’s black BMW 7451 was parked behind the office of Jeffery Kugler, M.D.

13. Al approximately noon | arrived at the office of Jeffrey Kugler, M.D., 3618
Lantana Road, Lantana, Florida. | drove to the back of ths buliding and located
Mr. Izydore's black BMW 7450 bearing the license plate number P0B-1DQ
indicating his presence thersin.

14. | parked my vehicle towards the rear of Mr. lzydare's vehicle, while’ being
careful not ta block his vehicle In.

15. | entared the office of Dr. Kugler and approached the receplionist whom i
belicve to be "Kelli". | identified myself to Kell, explained that | had a
Subpoena to serve on Mark Izydore, and | asked her if she could: get him,

16.  Thereafter, Kelll and | had a discussion regarding whether the Subpoena was
for the busingss and who was authorized to accept the Subpoena on Mr.
lzydore's behalf. | explained to Kelli that | needsd to serve Mr. lzydore
personally and once again asked her to get him,

17. She leﬂ the front desk and returned a few minutes later and advised me that
Mark izydore was not at Dr. Kugler's office.

18 | exp!-:ained to Kelli that | had identified Mr. 1zydore's vehicle outside of the office
indicating his presence and | once again requested that she get him_.h

19.  Kelli sgain left the front dask and ratumed with another employee who identified
herself as the office manager. The office manager advised that Mr, lzydore
was not thare. | once again explained that Mr. lzydore's car was outside.” The
office.manager said that Mr. 1zydore could have left the premises and left the
vehicle behind. | was told that | would reed 1o leave the office or they would

call the police.

20. | was under the imprassion that Dr. Kugler's office staff was caliing the police
s0 at that time | called the Palm Beach Sheriff's Office and the Lantana Police
Depaitment to advise them of the situation and that | was a Certified Process
Server attempting to sarve a subpoena.

91. Appmxumately 15-20 minutes: Iaterl asked the office manager if she had:indeed
aued the police and she said “n '
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22. At this time | again telephoned the Palm Beach County Sheriff's office and
requested their presence at Dr. Kugler's office at the aforementioned address in
an effort to serve the Subpoena on Mr. lzydore, whom | believed tc be in Dr.
Kugler's office.

23. | waitad for the Paim Beach County Sheriff's Officer(s) outside the front of Dr.
Kugler's office. it should be noted that Investigator Flelds waz conducting
surveillance at the back of the building where Mr. lzydore's car and my vehicle
were sarked during this time.

24. At approximately 1:.00 p.m. Palm Besch County Sheriffs officar Robert
Mangold arrlved on the scene. | was in the process of explaining the situation
to Officer Mangold as we walked to the rear of the building when Investigator
Fields called my cell phone and advised that Mark |zydore, whom he identified
from prior surveillance, had exited the back door of Dr. Kuglers office,
approached my vehicle, and proceeded to kick the passenger side door of my
vehicie.

25, At thet tima | ran to turn the comer to the back of the building only 10 see the
back ‘door closing and Mr. lzydore nowhere In sight, Indicating he had gone
back inside Dr. Kugler's office.

26. | approached my vehicle, a 2005 Hyundai Elantra, and Officer Mangold and |
discussed the situation and surveyed the damage to my vehicle. At this time |
advised Officer Mangold that | wanted ta file a property damage report against
Mr. lzydore regarding the damage to my vehicle.

27.  Wewalked to the front of the building to fill out the report at which time a female
Officer arrived on the scene. | advisad her that | was attempting to serve a
Subpoena on a person namead Mark Izydore who was believed to be inside Dr,
Kugler's office.

28.  The female Officar went o the back of the huilding to survey the damage to my
vehiclz and entered Dr. Kugler's office through the back door.

29. Officer Mangold and | entered the (obby of Dr. Kugler's office and approached
front desk where the office manager and Kelli were standing. Officer Mangold
asked to spesk with Mark lzydore and the office manager advi secl folcer
Mangold that he was "not here at the momenl

30, At 1hfs tima the female Officer who had entared through the back door of Dr.
Kugler's office came into the lobby with two gentlemen, a man who Identified
himself as Mark Nathanson and produced identification to the female Officer to
that effect and a man who | later identified as William (8ilf) Tracy.

31. Therefafter. Officer Mangold and myself exited Dr. Kugler's office and went
‘ : approximately 1 block away from Dr. Kugler's office where Investigator F ields
appeared and gave a statement to the Officer regarding the damage to my

vehicla.
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32.  lwas given a case number and initia! report regarding the damage and then the
Paim Beach County Sheriff's Officers left the scene.

33.  Qver the courss of the next few hours | observed several individuals from Dr,
Kugler's office, including Kelli, William (Bill) Tracy, and Mark Nathansor display *
actioris that can only be described as attempting to aid Mark lzydore in exiting
the lna,atron and evade service of process.

34 These individuals circled the building suspiciously In different directions in their
perspective vehicles in an attempt to distract my focus and finally William (Bil))
Tracy entered Mark lzydore's black BMW 7451 and drove away. | am not
awarc how Mr. Tracy obtained the key to Mr. lzydore's vehicle.

35.  On Fabruary 26, 2008 | returned to Mark Izydore's residence at 145 Victorian
Lane, Jupiter, FL 33458 and served the subpoena for Mark (zydore on Tracy
McTeer as a co-resident.

FURTHER: AFFIANT SAYETH NAUGHT.
Dated this - 52, day of 9’%0[ )'/ 2008

STATE QF FLORIDA
COUNTY OF £ )»4? agd.

BEFORE ME, the undersi };n)ad authoyity, this &2, day of 4;2/’) _._. 2008
personally appeared ,:Q{: - ﬁ,é’gj who is
personally known or produded identificaton > (type of identification
produced £, ] ol 2. L. ). and upon being first duly

swarn according to law, deposes and says that __jn £ executed the foregoing
AL idavit. and that the statements and allegations contained therin

are true and correct to the bast of hi [% knowledge and belief.

tary Public ‘
fé\ ] (oo Mire hoon ol

Wy ""“‘W""m 17. 2008 Printad Name of Notary
Aween WY RCuAN D]
My Commission Expires: (CF 17 ‘1007
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AFFIDAVIT OF FRED FIELDS

STATE OF FLORIDA
COUNTY OF

BEFORE ME, the undersigned authority, the affiant personally appeared and being

first dually sworn, deposes and says that:

1. My name is Fred Figlds and | have personal knowledge of the matters set forth
herein.

2, | am a licensed Private Investigator and | own Fields Investigative Services.

3 | was hired by ROIG, KASPEROVICH, TUTAN & WOODS, P.A. to conduct
surveillance on Mark lzydore on February 5, 2008. Prior to February 5, 2008, |
had conducted surveillance on Mr. lzydore on more than one occasion.

4. At approxirnately 6:20 a.m. on February 5, 2008, | arrived at Mr. lzydore's home
address of 145 Victorian Lane, Jupiter, Florida 33458, which is localed in a
gated community called North Fork,

5. After confirming that Mr. {zydare's vehicle, a 2007 black BMW 745! bearing the
licenge plate number P08-IDQ was parked in the driveway, | set up surveillance
outside the gate in front of the North Fork community.

6. | was aware that a Process Server, Colin Phipps, would be attempting to serve
a Subpoena for Deposition on Mr. Izydore and | was in possession of Mr.
Phipps contact information so as to coordinate our efforts.

7 At approximately 8:45 a.m. | observed Mr. lzydare's black BMW 745! departing
his residential neighborhood. At that time | contacted Mr. Phipps and advisad
him that Mr. Izydore had left his residence.

8. | proceeded to follow Mr. izydore to continue my surveillance.

9. Mr. lzydore operated his vehicle in a very suspicious manner. His driving was
indicative of someone who was attempting to determine if they were being

followed. After departing the vicinity of his residence, Mr. Izydore made
repetitive u-turns, drove into residential neighborhoods, and drove behind a

shopping mall for no apparent reason.
"W~
EXHIBIT ) __
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10.  Mr. lzydore also drove at high rates of speed before finally separating himself
from the survelllance vehicie. _

11.  Based upon prior surveillance | have conducted an the subject, Mark Izydore, |
wag aware of several locations that he frequented on a regular basis.

12. At this time { repeatedly drove back and forth between the office of Jeffrey
Kugler, M.D,, 3618 Lantana Road, Lantana, Florida and Palm Beach Lakes
Surgica! Center, 2047 Palm Beach Lakes Boulevard, West Paim Bsach,
Florida.

13. At approximately 10:30 a.m. 1 observed Mr. lzydore’s black BMW 743!, bearing
the license plate number P06-IDQ, behind the office of Jeffrey Kugler, M.D.,
3618 Lantana Road, Lantana, Florida.

14. | contactad the Process Server, Colin Phipps, and advised him of Mark
lzydore's current location.

15. At this time | set up surveillance approximately 150 feet east of the back door of
Dr. Kugler's office.

16. A short time later Mr. Phipps contacted me and advised that he was at Dr.
Kugler's office attemnpting to gerve the Subpoena on Mark lzydore. He also
advised that the police department may have been called by Dr. Kugter's office
staff.

17. At 12113 p.m. | personally cbserved Mark lzydore briefly exiting and re-entaring
the rear office door. His demeanor indicated that he was agitated and/or
frustrated.

18. | then observed Mr. izydore quickly exit the rear office door and approach Mr.
Phipps personal vehicle, a 2005 Hyundai Elantra, and kick the front passanger
door of said vehicle, denting and scratching it

19. Upon observing Mr. lzydore damaging Mr. Phipps vehicle | contacted Mr.
Phipps by cell phone and advised him of the incident.

20.  Atthe time that | called Mr. Phipps he was approaching the rear of the building
with a Palm Beach County Sheriff's Officer (mate).

21.  Mr. Phipps rounded the carner of the building as Mr. lzydore re-entered the
building through the back door. After Mr. Phipps and the Paim Beach County
Sheriffs Officar abserved the damage to his vehicle they ieft the rear of the
building.

22. - | continued my surveillance of the back door and a short time later another

Palm Beach County Sheriff's Officer (female) came to the back of the building
and appeared to survey the damage o Mr. Phipps vehicle.
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23. At that time, an unidentified male exited the rear door of Dr. Kugler's office.
After a brief discussian, the unidentified male and the Palm Beach County
Sheriff's Officer (female) entered Dr. Kugler's office through the back door.

24 Later in the afternoon, | spoke with Mr. Phipps and the Palm Beach County
Sheriff's Officer (male) who advised that they were unsuccessful in identifying
Mark izydore at Dr, Kugler's office.

25. | was aiso advised that while inside Dr. Kugler's office an individual identified
himeelf ae Mark Nathanson and allegedly produced identification to that effect.

26. At that time, | filled out a witness statement with the Palm Beach County
Sheriffs Officer (male) regarding the Incident and damage to Mr. Phipps
vehicle. | advised him that based upon prior surveillance of Mr. Izydore and my
surveillance of Mr. lzydore that same day, | was 100% positive that it was Mark
lzydore who exited the rear of Dr. Kugler's office and physically assaulted Mr.
Phipps vehicle.

27. A case number was issued to Mr. Phipps regarding the incident at which time
the Palm Beach County Sheriff's Officers left the premisas.

28. | continued to conduct survelllance of the back of Dr. Kugler's office.

29. Between 5:00 p.m. and 6:25 p.m. activity occurred at this location which |
believe to be indicative of the subject attempting to exkt the office unseen so as
to avoid service of process.

30. | observed sovaral employees of Dr. Kuglar's office, including Mark Nathanson
and William (Bill) Tracy, whom | identified based upon prior knowledge, circle
the complex in their respective vehicles, going from front to rear, in what |
believe to be an apparent attempt to sneak the subject out of the building.

31.  Multiple vehicles during this time would park behind the Process Server's
vehicle so as to block the view af the front door possibly enabling the subject to
depart the office unseen.

32.  Also during this tima | observed these same vehicles attempt to distract
attention from the building by driving conspicuously in different directions,
forcing the investigator to pursue thasa vehicles to determine whether the
subject was in that vehicle and leaving the front view of the office unattended
as a result.

33.  Due to these events | am not aware of exactly when the subject, Mark Izydore,
vacated the pramises.

34. Prior to these events on this day, | observed Wiillem (Bill) Tracy enter Mark

lzydore's 2007 black BMW 745] and drive away from the building. It is not
known how Mr. Tracy obtained a key to Mr_ Izydore's vehicle.
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35. At 6:33 p.m. | terminated surveillance as it appeared at that time that all
employees had left the premises and Mark lzydore was no longer present.

368. That matters contained herein are true and correct to the best of my
knowledge.

FURTHER AFFIANT SAYETH NAUGHT.

Dated thisafi day oma mb , 2008

o bl

(sighature) FRED FIELDS

STATE OF FLORIDA

&58:
county oF Ry

BEFORE ME, the undersigned author]  thie [_rélﬁ day of (T YIr e , 2008
eldS

personally appeared T who is
personally known ‘or produced identification ¢ (type of identification
produced T - [t Licen st ), and upon being first duly

swom according to law, deposes and says that executed the foregoing
and that the statements and allegations contained therain

are true and correct to the best of knowledge and belief.

R —

ry Public _

Printed Name of Notary

Tenice M D iaine

My Commission Expires;

ey Netary Publi; Stata of Fiong

P Ounen o !

g;. q‘,- My Commission DDM81419
of p! Expirag 1211017008
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